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Every employer fears the discon-
tented or unbalanced worker who
commits a violent act while on

the job. If you hire an employee who
has a dangerous or violent nature, that
employee may be put into a situa-
tion—by you—in which he or she
could injure another employee or
customer. If that happens, the
injured person can hire an attorney
and sue you for “negligent hiring”, a
legal term that describes a compa-
ny’s violation of its basic duty of
care. Employers may be questioned
as to whether they took all reason-
able steps before the hiring decision
to identify whether or not the prob-
lem employee had any past miscon-
duct or unfit behavior on the job. 

More and more businesses are
being held liable for the behavior of
their employees. Recent court rulings
have found that managers who are
contacted by any company doing a
preemployment check on a former
employee must reveal any serious
misconduct by that employee. With-
holding such information can put
them at risk for a lawsuit.

Almost every state has a law geared
toward preventing negligent hiring;
California’s supreme court recently ruled
that employers who give favorable refer-
ences for former employees are legally
obligated to mention any misconduct
involving violence or acts that physical-
ly endangered other individuals. Another
California decision involved an employer
who gave glowing recommendations for
a middle school vice principal, despite
having knowledge that the man had
been dismissed or forced to resign from
several other school systems for molest-
ing students. The court held that by
deliberately giving this individual a
favorable job reference, the employer
was negligent and liable for the former
employee’s subsequent behavior. To date,

the majority of court rulings indicate
that if managers fail to disclose past
misconduct by an employee, they could
be held liable for damages the employee
might inflict in future workplaces.

Unpleasant Choices
Complying with such rulings can create
new problems for employers. Including
allegations about misbehavior in job re-
ferrals could trigger legal action against
managers by former workers. Employers
have two choices for handling inquiries
about former employees, and neither is
particularly desirable: A manager can
disclose positive and negative informa-
tion about a worker and risk a possible
lawsuit, or say virtually nothing and risk
similar legal action. 

Until now, many companies have
tried to avoid legal trouble with former
“problem” employees by offering little
more than routine information about
them such as employment dates, job
title, and salary history. Yet this “don’t
ask, don’t tell” practice is beginning to
look like it could come back to haunt
employers. 

Most managers who hire new employ-
ees know that it is important to conduct
some kind of applicant prescreening or
background check. Proper prescreening
of job applicants can help prevent years
of legal problems. Not only are civil
liability issues a concern, but every
manager should also be concerned about
disruption of the workplace, theft of

assets, sexual harassment, vehicu-
lar accidents, and violence. 

The Ohio State Court of Appeals
recently upheld a judgment against
a furniture rental company that was
found guilty of failing to conduct
adequate applicant prescreening.
The company hired a delivery driver
with a criminal record who later
assaulted a customer in her home.
In other words, the court said the
employer was liable for the assault
of the customer. 

All employers could find them-
selves in a similar predicament if
extensive background checks aren’t
performed on employees. For employ-
ers, this means checking references,
talking with previous employers, and,
for certain jobs, conducting criminal
or motor vehicle department checks.

It is often the job of the human resources
department to do background checks, and
they must understand what’s at stake and
give this research top priority. Back-
ground checks must also be tailored to
the needs of the job. If a manager is
hiring someone to work on an assembly
line, a background check might not have
to be as thorough as for a customer ser-
vice representative who is going into
customers’ homes. On the other hand, if
that employer hires an assembly line
worker with a violent history and the
worker intentionally injures another
employee, the employer could be held
liable. At a minimum, managers should
find out if job applicants have ever been
convicted of a crime. This question is
usually part of a job application. It is ille-
gal to ask about arrests, but it is okay to
ask about convictions. 

Managers should keep a checklist in
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each employee’s file that states who
was contacted as a reference during
hiring and what was learned when check-
ing a prospective employee’s background
and references. Many employers will not
respond fully to a reference check—
particularly with negative information—
because they are afraid of potential
liability. Still, it is important to try to
check each reference and provide docu-
mentation that it was checked. It’s not
that you must always get the informa-
tion—because there will be times when
you cannot—but files must show that
an effort was made to get it. If you do
not try, you might be found negligent.

Employment Decisions
Employers may make it company policy
to review an applicant’s conviction record
before making a hiring decision. The
Equal Employment Opportunity Commis-
sion says that employers must consider
three factors to justify use of a job appli-
cant’s conviction record:
� The nature and gravity of the offense

for which the applicant was convicted; 

� The amount of time that has elapsed
since the applicant’s conviction and/or
completion of the sentence; and

� The nature of the job in question as
it relates to the nature of the offense
committed.
If you know or should have known

that an employee had problems with
violence in the past and nothing was
done about it, you could be found liable

for “negligent retention”, which might
leave you vulnerable to a lawsuit.
Certain personality or behavioral traits
can be indicative that an individual
might be violent. There is a list of char-
acteristics that experts in the field have
identified as indicative of the possibility
of workplace violence (available at www.
noworkviolence.com/articles/preventing_
violence.htm). Managers should make sure
that human resources staff are aware of
these characteristics. They should also
make certain that human resources
personnel document their efforts in the
employee’s or applicant’s file.

Verification
Studies show that more than 35% of job
applicants lie on their employment appli-
cations. A leading security firm estimates
that nearly 2 in 10 job applications
conceal information—such as a criminal
record—that would disqualify them for
employment consideration. Thus far, the
courts have not ruled that managers must
verify what applicants write on their job
applications. However, if applicants aren’t
questioned about prior convictions, an
employer has no defense if an employee
with a prior assault conviction is hired
and subsequently harms a customer. 

If a manager specifically asks a previ-
ous employer about wrongdoing by a job
applicant, does failure to provide that
information make the former employer
liable? Unfortunately, there is no easy
answer. Employers should realize that in
hiring new workers, they are being
exposed to increasingly thorny legal
dilemmas. In general, claims resulting
from workplace violence, sexual harass-
ment, and other misconduct are expected
to grow. That is the currrent reality. And
along with this increase in litigation will
be more employee lawsuits alleging negli-
gent hiring, retention, and supervision. A
recent study found that between 1983
and 1995, judgments for such lawsuits
averaged $810,000. In light of this fact,
employers would be wise to exercise
increased diligence to avoid hiring prob-
lem employees in the first place.

Milton Zall is a freelance writer who
specializes in taxes, investments, and busi-
ness issues. He is a certified internal audi-
tor and a registered investment adviser.
Send your comments or questions regard-
ing this article to tcaw@acs.org or to the
Editorial Office address on page 6. ◆
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