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The Family and Medical Leave Act
(FMLA) was enacted in 1993; its
purpose is to help employees strike

a balance between work and family respon-
sibilities. The law guarantees many work-
ers the right to take unpaid leave with-
out jeopardizing their jobs or losing their
health insurance, for medical reasons; care
of a spouse, child, or parent; and attend-
ing to the activities associated with the
birth or adoption of a child. Virtually all
employers with 50 or more employees are
covered by the FMLA.

The FMLA is a hit with employees,
but many employers think it imposes exact-
ing and puzzling obligations on them.
According to Deanna Gelak, executive
director of the FMLA Technical Corrections
Coalition, a group of more than 300 busi-
nesses and associations, “Broad regula-
tions and interpretations have shifted the
law far away from congressional intent,
resulting in problems for employers and
employees alike.” 

For the most part, the law has worked
well, but regulations are not worded so
perfectly that there has been no need to
seek guidance from the courts. Mark J.
Neuberger, a labor and employment attor-
ney who previously worked as a human
resource manager for a Fortune 100 compa-
ny, says, “The FMLA is one of the hardest
employment laws for well-intentioned
employers to comply with.” Indeed, many
employers and employees have petitioned
the courts for answers to specific ques-
tions that have been raised since the law’s
enactment. 

First, though, let’s cover the basics.
Caring for family members. Leave

taken to care for a spouse, child, or
parent with a serious health condition may
be taken a few hours at a time (e.g., to
keep a doctor’s appointment for treatment
or to keep an appointment for physical
therapy), or on a part-time basis (as
when one parent cares for a child for half
a day each day of the week, and the

other parent provides care for the other
half day), when the leave is necessary for
planned and/or unanticipated medical
treatment by or under the supervision of
a health care provider. Neuberger says,
“Most employees are disappointed to find
out that FMLA leave is unpaid or, if the

employer allows it, requires the employee
to apply FMLA leave against such accrued
time off as vacation or sick pay. (You can
get sick or stay home with a sick child or
parent, but no vacation this year!) The
trend will be to mandate pay for such time
off, as California has already begun to do.”

Employers must inform employees of the
availability and requirements of family and
medical leave by posting a notice in a
conspicuous place. An employer that fails
to post the required notice cannot take
adverse action against an employee, includ-
ing denying FMLA leave or delaying leave
because of an employee’s failure to furnish
the employer with advance notice of the
need for such leave. Further, if the employ-
er has written policies on benefits or
leave rights in its employee handbook or
manual, it must include a policy on FMLA.

Who is eligible for FMLA leave? To be
eligible for leave, an employee must have
12 months of cumulative service with an

employer and at least 1250 hours of serv-
ice during the 12-month period before the
date leave is to begin. Under FMLA, employ-
ees who have worked for at least 12 months
will be presumed to meet the hourly
requirement unless the employer can prove
the employee has not worked the required
1250 hours, so good employee records are
especially important. The Department of
Labor’s e-laws advisor (www.dol.gov/elaws/
fmla.htm) is a helpful resource for deter-
mining eligibility.

Health Issues
FMLA permits employees to take unpaid
leave for a “serious health condition.”
The FMLA regulations attempt to define a
serious health condition as “an illness,
injury, impairment, or physical or mental
condition that involves either inpatient
care or continuing care by a health care
provider.” Notwithstanding the attempt by
those responsible for drafting the FMLA
regulations to define a “serious health
condition”, not every situation can be fore-
seen and codified. One case decided by a
U.S. District Court was that of an employ-
ee who alleged that her employer fired her
for taking care of a sick child and being
absent from work. The employer gave the
employee permission to take one day off,
but the employee took a week. The employ-
er considered this to be “excessive absen-
teeism” and felt justified in firing the
employee. The employee stayed home with
her child, who had an ear infection. The
court ruled that a serious health condition
was not present, so the employer did not
violate FMLA by firing the employee.

Implications for employees. Employ-
ees cannot arbitrarily decide when the
provisions of FMLA permit them to take
leave from work to care for a sick child
without first seeking their employer’s
approval. Employees should make every
effort to obtain employer approval for time
off from the job.

Implications for employers. If an
employee seeks time off to care for a
sick child or parent, employers should
determine the severity of the illness before
deciding whether to grant the request.
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For both employers and employees, the good
intentions of FMLA may lead to pitfalls.



The law allows them to do that. Asking
questions and/or seeking documentation
is perfectly acceptable. If there is some
question about whether the severity of
the illness meets FMLA requirements,
employers should consult their human
resource specialist or legal department
before denying a request for leave under
FMLA. Generally, it is always prudent to
grant a legitimate request for leave, regard-
less of FMLA. Accommodating employees’
needs whenever possible creates a posi-
tive work environment, which benefits
both employer and employee. Employees
should read and comprehend all the mate-
rial that’s been provided to them by
their employer before taking any action
that they believe to be covered by FMLA.
An employee who has doubts should ask
his employer for clarification, preferably
in writing.

Notification responsibilities. Employ-
ers must inform their employees of their
rights under FMLA, and employees must
give their employer as much advance notice
as possible of an upcoming request for leave
under FMLA. Records of use of leave under

FMLA must be maintained by employers.
Employees are responsible for deciding
whether they wish to take FMLA leave or
company-provided leave (sick days, vaca-
tion days, etc.). Both employer and employ-
ee have documentation requirements
that must be satisfied. For example, an
employer either must have a written poli-
cy manual that details employee rights and
responsibilities under FMLA or must give
employees written notice of employer/
employee obligations and expectations.
Employees must provide medical certifica-
tion if an FMLA leave request is based on
a serious health condition.

Returning to Work
When an employee takes FMLA leave, the
presumption is that the employee will return
to her former position. Unfortunately, that
is not always possible and can create legal
problems. For example, what is an employ-
er’s obligation to an employee who is not
performing at a satisfactory level and
then takes FMLA leave?

Some employees who returned to work
after a period of FMLA leave and were subse-

quently fired or reassigned have taken their
employers to court, citing violation of FMLA
requirements. Employers have countered
that employees who take FMLA leave are
not protected from disciplinary actions the
employer intended before the use of FMLA
leave. In one such case, the court held that
“FMLA does not grant any right, benefit,
or position of employment other than
any right, benefit, or position to which the
employee would have been entitled had
the employee not taken the leave.”

What poses a difficulty for employers
who fire, lay off, or reassign returning
employees is being able to prove that the
action taken has nothing to do with the
employee’s use of FMLA leave.

Implications for employees. An
employee should not think that taking
FMLA leave will protect him from an adverse
action. It will not. If an employee has
concerns about an adverse action his
employer may take against him, he should
do whatever he believes is necessary to
protect his position. If an employee is
uncomfortable about being away from work
while major changes may be occurring, she
should consider postponing the use of FMLA
leave if that is a possibility. If it is not, she
should stay in touch with her employer
and colleagues to keep abreast of work-
place developments. If an employee learns
that an employer is about to take an
adverse action against him, the employee
must respond as best he can under the
circumstances.

Implications for employers. Employ-
ers should carefully document whatever
actions they take involving an employee
returning from FMLA leave. They must make
certain that there is no reason for anyone
to believe that the personnel action they
have taken is in any way connected to an
employee’s use of FMLA leave.

FMLA is a relatively young law, and
many of its provisions have yet to be
defined by the courts. Congress is review-
ing proposals to limit the scope of FMLA
protections. Both employer and employee
should tread warily when invoking FMLA.
Make sure you are on solid ground before
acting. None of the cases that have been
decided thus far is cast in concrete.

Milton Zall is a freelance writer based in
Silver Spring, MD. He is a certified internal
auditor and a registered investment adviser.
Send your comments or questions about this
article to tcaw@acs.org or to the Editorial
Office address on page 3. ◆

50 TODAY’S CHEMIST AT WORK NOVEMBER 2003 www.tcawonline.org


